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BOOK REVIEWS 

Titles to Real Property, Acquired Originally and by Transfer 
inter vivos. By Ralph W. Aigler, University of Michigan 
Law School. Volume 3 of Cases on the Law of Property. 
American Casebook Series. Published by West Publishing 
Co., St. Paul. 1916. Pp. xx, 953. 

The point of departure in any criticism of a casebook on Prop- 
erty must of course be a comparison with the monumental work 
of the late John Chipman Gray. As Professor Aigler remarks, 
"the collection of cases which bears his name has played no incon- 
siderable part in exerting that influence" upon our property law 
which all agree was Professor Gray's. The comparison is a 
severe test for the follower in his footsteps ; but upon making it 
we come to a realization of the vast improvement in the materials 
at hand to-day over those available when the Harvard professor 
undertook his gigantic task. 

In the first place, the modern professor has at hand as a model, 
Gray's work, consisting of six volumes ; the first edition appeared 
between 1888-1892, and the second edition between 1905-1908. In 
spite of the great amount of new American material that Aigler 
has drawn upon, both statutory and common law, especially from 
the middle west, we find a good many of the indispensable old 
cases and classical passages in their familiar surroundings. Thus 
in about thirty-five pages under Uses, where the resemblance is 
perhaps a little greater than in other parts of the work, we have 
besides the necessary parts of the Statutes of Uses and of Enroll- 
ments and passages from Bacon, Gilbert, Sanders and Leake : 
Shortridge v. Lamplugh, Armstrong v. Wolsey, Lutwich v. 
Mitton, Roe v. Tranmer, Tyrrel's case, and Doe v. Passingham in 
the text ; while in the footnote we recognize Same's case, Barker 
v. Keete, Sharington v. Strotton, Callard v. Callard, Heelis v. 
Blain, Witham v. Brooner, Egerton's case, a case from Keilwey 
and Mildmay's case, all from Gray's text. This work, however, 
is not a revision of the older work such as Professor Gray's suc- 
cessors at Harvard have undertaken. It attempts to cover the 
subject matter of Gray's Books, 3, 6, 10, 12, and 13. The other 
eight books seem to be taken care of in other parts of the Ameri- 
can Casebook Series. It is interesting to note the similarity 
in the basis of the rearrangement of matter in this and other 
modern casebooks. The historical order of the development of 
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ideas is gradually being abandoned in favor of an arrangement 
based on some outline of the whole subject as it is to-day. Com- 
pare Thayer's Constitutional Law with Hall's, or Keener's Cases 
in Equity with Boke's. Thus Gray takes us through the feudal 
system, manors and tenure in general into estates through livery 
of seisin and its various substitutes before and after the Statute 
of Uses and stops short of present conditions. Aigler's general 
outline of Original and Derivative Titles is analytical, and so are 
the subdivisions, excepting within the chapter on Mode of Con- 
veyances where historical periods are very sensibly retained as a 
sort of echo of Gray. 

This leads us to a consideration which justifies, but at the same 
time causes us to regret, the attempt to supersede Gray, as Lang- 
dell and others have been superseded, though not forgotten. Our 
property law can be understood only in the light of history. Gray 
had to create the historical background as he went along. To-day 
we have studies at our elbow, which were somewhat foreign to 
his vast learning even to the end. Though he quotes the great 
History in his second edition, to him Maitland, the dean of legal 
historians, was an antiquarian rather than a jurist (Nature and 
Sources of the Law, 1909, p. 54). It is true that the year after 
the publication of Gray's first volume we find Maitland, while 
explaining why the history of English law had not been written, 
still boasting of how much more material students of his day 
have than was available when Mr. Reeve had set to work; but 
his whole catalogue becomes insignificant in the light of his own 
contributions which we now enjoy. When Gray was doing his 
work, Bracton's Englishry was just being proved by Maitland 
in his Introduction to the Notebook. He had not yet explained 
the Beatitude of Seisin. The History which was to be produced 
seven years later by cooperation with Pollock was not yet planned. 
The outlook of the times, as represented for example in Digby, 
was essentially Blackstonianism instructed by Kemble and Pal- 
grave and spiced perhaps with a little questioning introduced by 
Holmes. Vinogradoff had not yet opened up the study of village 
life and the early manor to Englishmen, nor explained folkland 
and bocland. The Selden Society in England and the great law 
school journals in America were just beginning. Very few of 
the Select Essays in Anglo-American Legal History had been 
written — very few could have been written. The modern pro- 
fessor is relieved of the necessity of sketching his own historical 
background, but he may be expected to make good use of all 
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of this new material. Aigler's footnotes have a few references 
to it. Maitland is permitted to explain the mystery of seisin 
and his ideas of "possessoriness" very perceptibly influence the 
compiler's point of view. But history could have been exploited 
to explain a great deal more. The omission of the chapter on 
Tenure — pardonable, no doubt, in a work called Titles — causes a 
failure to place the whole subject in its historic setting. The 
feudal framework of real property law is nowhere explained, 
and the forces that gradually made of it a mere framework are 
of course neglected. The tremendous influence exerted on real 
property by the mediaeval Englishman's inability to deal with 
abstractions, the factor that made it seem proper even in the four- 
teenth century to convey an advowson by delivering the handle of 
the church door, is not called in to clear up difficulties. How pos- 
session came to be nine points of the law we are not shown. And 
lastly, the influence of adjective law on the substantive law of 
later times is neglected. In short, the compiler's object is to 
teach the law of property as it is, and not to explain it in the 
light of legal development nor to reflect light on the sources 
and nature of the law. 

The compilation of Gray was, after all, material to illustrate 
lectures of a very broad scope. The present book endeavors to 
make a particular subject clear to the student as he goes along. 
What Professor Aigler says is true: that the student cannot be 
expected to gather any coherent ideas as to Uses before the 
Statute, from the fragmentary extracts printed in Gray. Gray 
would probably have admitted this charge and still have consid- 
ered fragmentary extracts more useful in his particular work 
than the admirable explanatory statement by Aigler (pp. 232- 
236) . But we must not forget the first words of Gray's preface : 
"This collection of Cases is prepared for the convenience of stu- 
dents in the Law School of Harvard University" — a sort of 
warning that other schools must use the book at their peril. 
Gray's personality is to go along with the book. Professor 
Aigler, however, does not expect to accompany his book to the 
hands of every user. He must sacrifice something for the sake 
of clarity. Gray's volumes have been handy paraphernalia for 
the teacher who sought to initiate the neophyte into the mystery 
of the law. Aigler's book, though a better instrument for the 
teaching of the rules of Property, is ill-adapted for this more 
subtle work — but after all, this is not the primary function of a 
casebook on Property. 

Nathan Isaacs. 



